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NEGLIGENT SECURITY

Premises Liability — Wrongful Death

Man shot four times as he left cinema with pregnant wife

VERDICT (P) $6,555,900

CASE Maria Gutierrez, Individually, and a/n/f of
Andrew Martinez, Christopher Martinez, and
Alex Martinez, Minors, and Karol Ferman,
Individually, and a/n/f of Luis Angel Gutierrez,
a Minor v. Trammell Crow Central Texas, Ltd.,
No. 2002-CI-08415

COURT Bexar County District Court, 285th, TX

JUDGE Michael P. Peden

DATE 9/2/2004

PLAINTIFF

ATTORNEY(S) John B. “Jack” Baldwin, Baldwin & Baldwin,
Marshall, TX
Joe B. Stephens, The Stephens Law Firm,
Houston, TX

DEFENSE

ATTORNEY(S) Thomas A. Cowen, Gonzales Hoblit Ferguson,

San Antonio, TX
N. Mark Ralls, Gonzales Hoblit Ferguson, San
Antonio, TX

FACTS & ALLEGATIONS At about midnight on Feb. 18, 2002, plain-
tiffs’ decedent Luis Robert Gutierrez, 31, a telemarketer, was shot
and killed. The incident occurred in a parking lot at Alamo Quarry
Market, a mall in San Antonio, as Gutierrez and Karol Ferman
were leaving the movies. Gutierrez was shot four times, including
once in the back of the head. The killer was never caught. Ferman
was four months pregnant with Gurierrez’s son at the time of the
incident, and one month later she gave birth prematurely.

The plaintiffs were Ferman, for herself and the baby, and
Gutierrez's mother, Maria, for herself and Gutierrez's three other
minor children. Ferman alleged that she was Gutierrez’s common-
law wife. The plaintiffs sued the mall’s management company,
Trammell Crow Central Texas Ltd., under the Texas Wrongful

Death Act, alleging that Trammell Crow was negligent for failing
to provide visible security, such as roving vehicles with flashing
lights. Such measures would have had a “scarecrow effect” on crim-
inals, the plaintiffs alleged.

The plaintiffs claimed that, at the time of the shooting, one off-
duty police officer was responsible for patrolling the entire 53-acre
premises, in an unmarked car with tinted windows. Defense counsel
reported that the officer was responsible for the parking lot only,
which was less than 53 acres. There was also a private security com-
pany responsible for the south end of the parking lot, but it had no
responsibility for the common areas in front of the movie theater. At
the time of the shooting, there was no visible security near the the-
ater where patrons were exiting, the plaintiffs alleged.

The plaintiffs further alleged that, in the two vears before Feb.
18, there were 10 violent crimes on the mall premises, and that
these crimes included an unprovoked assault on a U.S. Marine who
was leaving the theater and an aggravated robbery attempt that left
a woman injured in the parking lot. The defense disputed the alle-
gations of some of the prior incidents.

The plaintiffs also alleged that, during the same period, there were
also 166 major property crimes. The defense disputed the plaintiffs’
criminologist’s definition of “major,” and defense counsel reported
that the vast majority of these crimes were theft of a motor vehicle.

The plaintiffs’ attorneys, who obtained the prior incident reports
from police, alleged that Trammell Crow knew of the prior inci-
dents. Moreover, the plaintiffs argued that the defense had no
explanation for why Trammell Crow did not have corresponding
reports, and that a five-inch-thick binder of documents disappeared
from the mall’s security office after Feb, 18,

In addition, the plaintiffs alleged that, about 10 days before Feb.
18, a private investigator told Trammell Crow’s management and
security personnel that a visible security presence was needed.
Trammell Crow denied that this conversation occurred.

The plaintiffs’ criminology expert opined that the mall was unrea-
sonably dangerous without the presence of highly visible security.
The plaintiffs also introduced a study by a major retailer showing the
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